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QUESTIONS PRESENTED 


1. Whether there was an unlawful search and 
seizure of the property found on defendant, and, in this connection, 
whether defendant had becn lawfully arrested prior thereto, and 
if so, whether the scarch was incidental to the arrest. 

2. Whether prejudicial error was committed by 
the trial Court in refusing to permit defendant's counsel tc 
"reserve" his opening statement. 

3. Whether the Court committed prejudicial error 


in its charge to the jury with respect to adopting the Government's 


case as fact rather than testimony; and not following the applicable 


law in its instructions concerning defendant's prior criminal 


record and the burden of proof. 


JURISDICTIONAL STATEMENT 


Appellant was convicted of housebreaking and 
petty larceny in the Court below and is presently serving his 
sentence for these convictions. This is a direct appeal from 


the judgment of the Court below. 


STATEMENT OF THE CASE 


At the commencement of trial defendant's counsel 
made a motion to suppress the Government's evidence, but, at the 
suggestion of the Court, agreed to raise the point later when the 
evidence was first introduced (Tr. 3-4). 

At the conclusion of Government counsel's opening 
statement defendant's counsel "reserved" his opening statement, 
but the Court advised him he could not "reserve" but must either 
waive an opening statement or make it at that time. Counsel the:. 
waived his right tc make an cpening (Tr. 12). 

The first Government witness was Pvt. Louis Morgan 


5f #1 Precinct, who stated that at about 12:15 a.m. on Sunday, 


hugust 23, 1964, he was in a scout car with his partner, officer 


Winkelman (Tr. 13) and they observed the defendant, Govan, et 
13th & H Streets, N.W. (Tr. 15). (H Street and New York Avenue 


meet at that place and form an "X"). 


At this point a bench conference was held and. government counsel 
stated that the officer would testify that he arrested defendant 


for disorderly conduct. Therefore, out of the presence of the 


jury, the Court conducted a hearing on the legality of the arrest 


(Tr. 17). The officer then testified that as he and his partner 
were proceeding in the scout car in a westerly direction on 

H Street, and crossing the intersection of 13th Street, they 
observed the defendant walk in a northerly direction "against a 

red light" and about ten feet west of the crosswalk (Tr. 17-18, 25). 
They stopped the scout car and the witness' partner called the 
Gefendant over to the scout car. The defendant then said, "What 

do you want now?" (Tr. 18). Officer Winkelman told him that he 
wanted to talk tc him and defendant replied, "Every time I walk 
across the street you M F policemen have to stop me" (Tr. 18). 

The witness and his partner then both got out of the scout car 

and the defendant said something about "D G" again. At this pcint, 
Officer Winkelman told the defendant he was under arrest for 
disorderly conduct (Tr. 19). The defendant was then searched by 
the officers and found to have a right pocket full of money (Tr. 19). 
He ha@ also been carrying a pair of shoes, a suit of clothes and 

a shoe box later found to contain a quart and a fifth of whiskey. 
When the officers first accosted and stopped him he had lain the 
shoe box and suit on the trunk of a parked car next to which he 

was standing (Tr. 19-20). After he was arrested and placed in 


the scout car he was asked about the property and tc whom it 


belonged, and he said that a friend had given it to him (Tr. 21). 
He was taken in the scout car to the First Precinct and booked for 
disor@erly conduct and the property was entered on the property 
book as "suspected proceeds of crime" (Tx. 21-22). Later in the 
morning defendant forfeited $10 collateral on the disorderly 
conduct charge and left the precinct, but he was nct allowed to 
use the money in his pocket to pay the collateral or to take the 
xoperty with him. de waited until a relative came down there with 
the money to pay it (Tr. 22-23, 26, 30). 

On crcess-examinaticn the officer stated that when 
they stopped the defendant he was in front of a parking lot and 
that a group of pecple were coming out of the theatre, across the 
street on New York Avenue ind approaching the lot to get their 
cars at the time all of the above occurred, and that the defendant 
was icud an@ abusive and the pecple in the parking lot could hear 
him (fr. 24-25). The defencant was not chargea with crossing 
against a re‘ light or any pedestrian violation (Tr. 25). (Contrary 
to the Judge's “comment on the evidence" in the Charge (Tr. 128). 

tre defendant then took the stand. He testified 
that he was standing in the driveway of parking lot at 13th 
and H Streets, lighting a cigarette ans the police car passed him 
and then stopped and backed up and the other police officer 


(Winkelman, who was not presented as a witness) got out of the 


cnr and asked him what he was doing there, and defendant replied 


that he was waiting to catch a cab. The officer then asked hin 


1 in his pecket and at the same time tricd to run his 
hand in the defendant's pocket. Defendant asked hin what he was 
trying to do and the officer said he was to get in the car anc go 
Gowntown, although (defendant proteste! that he had not done anything. 
The officer then stepped back and pulled the lever on his gun anc 
defendant got in the car (Tr. 28-29). Defendant did not know with 
whet he was charged until he was bocked at the station and he then 
learned it was for "disorderly conduct". Defendant said he was 
not questicned nor was any comment made about his crossing against 
the light nor was he told he had been abusive or had used foul 
language (Tr. 29). At the station house, defendant was told he 
could not use the money he had with him tc pay his collateral 
because it was being held for proceeds cf a possible crime (Tr. 30). 
The police allowed Gefencant to call his mother, and later that 
morning his brother-in-law came down and paid for him to leave 
(Tr. 30). When defendant demanded his property before leaving, 
the police almost arrested him agnin for disorderly conduct, so 
he left without it. The cfficer at the G@esk told defendant to 
come back Monday morning to get the property, but he did not gc 
hack until the following Wednesday, and at that time he was pre~ 
sented with a warrant for his arrest for housebreaking (Tr. 31). 

On cross-examination defendant said that he had 
bought the property from a fellow in a house at 18th & Willard 


Streets, N.W., where he had been before the police arrested him 


(Tr. 32). Defendant then admitted his previous criminal record 


(Tr. 33-34). 


After argument on the motion to suppress (Ix. 36-39) 
the Ccurt hold that the defendant had been legally arrestec on the 
charge of disorderly conduct, and it was therefore proper to search 
him anda seize the articles found on him, The Court further said 
that the Court was not trying the question cf whether dcfendant 
was guilty of disorderly conduct since that was a matter for the 
General Sessions Court, but that the only question before it was 
whether there was proper cause to arrest the defendant (Tr. 40-41). 

When the jury was recalled, the pclice officer, 
Morgan, again testifice substantially the same as he had testified 
before the Court. He added that when he arrested the defendant 
he had noticed that he wore a square watch, ané that the crystal 
was missing (Tr. 55) and that he subsequently ontained from Mr. 
Burton, the victim of the larceny, 2 square watch crystal which 
Mr. Burton had found in his office after the robbery (Tr. 58-59). 
The officer admitted that they had no notice or knowledge of any 
housebreaking or larceny in connection with this defendant until 
after defendant had been released from the station house (Tr. 57-58, 
72). 


The officer then stated that defendant had been 


carrying the clothing and the shoe box in which the whiskey was 


eontained before he was stopped by them (Tr. 61-62), and they had 
watched him cross the intersection as their car crossea it. The 
officer said that it was his partner (Winkelman) who had placed 


che defendant under arrest, but that he {the witness) had also 


tola the Ggefen@ant that he was causing a Aisturbance by being 
loud and disorderly (Tr. 66-67). 

Defendant chose to testify before the jury and 
related substantially the same testimony he had given before the 
Court (Tr. 92-94). 

The Court reduce? the second ccunt of the indictment 
te petty larceny prior to the final arguments being made (Tr. 101). 

In the charge of the Court, in addition tc the 
usual instructions, the Court gave the following! instructions on 
the burden of proof (Tr. 120-122): 


"Third, the burden cf procf is on the Government 


to prove the defendant's guilt beyond a reasonable doubt. 


Unless the Government sustains this bur-len ana proves beyonc 
a reasonable doubt that the defendant has committed every 
element of the offense with which he is charged, the jury 
must find him not guilty. Let me repeat. The burden on the 
Government is tc prove the defendant's guilt beyond a reason- 
able doubt. 

Now, what is proof beyond a reascnable doubt? It 
does net mean proof beyond all deubt whatsoever. It dces 
not necessarily mean proof to an absolute or a mathematical 
certainty. It means proof to a moral certainty. By a 
reasonable deubt, as its very name implies, is meant a 
doubt based on reascn and not just some whimsical speculation 


cr some capricious conjecture. 


I think I can explain the meaning of the words 
"proof heyond a reascnable doupt" in simple everyday lan- 
quaje. Proof beyond a reasonable doubt means this: Lt 
after an impartial comparison and consideration of all the 
evidence you can say to yourself that you are not satisfied 
of the defendant's guilt, then you have a reasonable doubt. 
But, on the other hand, if after such impartial comparison 
and consideration of all the evidence you can truthfully 
and candidly say tc yourself that you have an abiding con- 
viction of the defendant's guilt such as you would be willing 
to act upon in the more weighty and important matters re- 
lating tc your own affairs, then you have no reasonable 
@oubt. In cther words, proof beyond a reasonable @oubt is 
such proof as will result in an abiding conviction of the 


defendant's guilt on your part, such a conviction as you 


would be willing to act upon in the more weighty and impor- 


tant matters relating to your own affairs. Conversely, 
a reasonable doubt is such a doubt as would make you hesi- 
tate to act in the mere weighty anc impecrtant matters 
relating to your own affairs." 

The Court in referring to the defendant's criminal 

record stated as follows (Tr. 123-124): 

"The law, however, admits the criminal record of 

any witness for the purpose of assisting the jury in deter- 


mining whether or not to believe the witness. You have a 


right to eccnsider the defendant's criminal record not as 
bearing on the question of guilt or innocence, but fer the 
purpose and as a help in determining whether he was @ 
trustworthy witness when he tcok the witness stand and 
whether his testimony should be believed. The jury has a 
right to attach less weight tc the testimony of a person 
with a criminal record than to the testimony of a person 
whose record is unblemished. That is entirely within the 
discretion of the jury." 

Later, in discussing the evidence’ the Court stated 

as follows (Tr. 128): 


"Officer Morgan testified that he and his partner 


were on scout car duty cn the early morning of Sunday, 


August 23rd. At about 12:15 that morning. they saw the 
defendant at the intersecticn of Thirteenth and E Street, 
Northwest, walking acress a red light, carrying certain 
articles of personal property. They stopped him on a 
charge of walking across 2 red light. The defendant, 
according to the testimeny, used profanity at them and they 
arrested him on a charge of disorderly conduct. They 
seized personal property that he had in his possession at 
the time....." 

The jury returned verdicts of guilty on Ccunt 1 
(housebreaking) an’ guilty on Count 2 (petty larceny) (Tr. $33): 
Judge Holtzoff sentenced defendant tc twenty months to five years 


cn Count 1 and one year cn Count 2, the latter to run concurrently. 


SUMMARY OF ARGUMENT 


The police officers did not have probable cause 
to stop the defendant and restrict his liberty of movement which 
was the actual time at which the arrest took place. The search 
of his person thereafter was unlawful and was not incidental tc 
a lawful arrest. 

The Court erred in refusing tc permit defendant's 
counsel to "reserve" his cpening statement, thereby forcing 
defendant to waive it entirely. 


The Court's charge contained prejudicial error in 
g E 


that the jury was told that the police officer's version of the 


arrest was true and that the defendant's was not. In addition, 
the Court gave erronecus charges with respect tc defendant's 


prior criminal record and to the burden of proof. 


ARGUMENT 


DEFENDANT WAS UNLAWFULLY ARRESTED, AND 

EVEN IF THE ARREST WAS VALID, THE’ SEARCH 

AND SEIZURE WAS NOT INCIDENTAL THERETO. 
With respect to Point I, appellant 
desires the Court to read the: fcll- 
owing pages of the reporter's trans- 
eript: Tr. 13-15, 17-19, 21-23, 


25-26, 28-34, 40-41, 57-58, 61-67, 
72, 92-94, 128. 


A 


In the case of Henry v_Unitec States, 361 U.S. 98, 
Justice Dowjslas, speaking for a majority of the Court, stated that 


the arrest of the defendants took place when the federal agents 


first stopped the car and that "When the officers interrupted the 


two men and restricted their liberty of movement, the arrest, for 
purposes of this case, was complete" (See also Rios v_U.S., 364 

U.S. 253). So, in the case at bar, it is respectfully submittec 
that dofendant was under arrest when he was first hailed and stopped 
by the police. His first statement, accor@ing to the Government's 
only witness, was a perfectly natural and innocent response, "What 
do you want now?" It was thereafter, when the eofficer said he 
wantec to talk to the defendant, that defendant allegedly used 


the profanity which resulted in the charge of disorvierly conduct. 


Thus, the only question remaining is whether the officers had 
probable cause to stop the defencant and restrict his liberty of 
movement. The answer is clear. He was not charged with crossing 
the strect against a red light or for walking ten feet outside of 
a crosswalk. In fact, if any traffic violations existed by this 


conduct* it was not even mentioned by the officers after the 


defendant was stopped. It is submitted therefore that nce probable 


cause existed for the cfficers to believe that any crime had been 
committed simply because Gefena@ant walked across a street at 
12:15 a.m. (the same time that theatres were letting cut) while 


carrying in full view, a suit, a pair of shoes and a shoe box. 


* The traffic regulation says no pedestrian shall 
"enter" the intersection on 2 red light (Art 3 Sec 11 (c) 2) (See 
also Sec ll (a) 1). DefencGant hai to cross two streets, New Yor 
Avenue and then H Street, and was first observed by the officers 
erossing H Street from the islana in the middle of the two streets. 
As to being outside the crosswalk, the regulation states only that a 
pedestrian outside a crosswalk must "yield the right of way" to 
vehicular traffic (Art 10 Sec 53). 


The officers admittedly knew nething about the Cefendant, nor had 


they any information about a theft.** 

We know of no case which would support an arrest 
in circumstances such as this. In fact, there are mény in which 
probable cause has been found not to exist where the actions of 
defendant wore far mcre euapictous ant/or where the police had at 
least some information concerning defendant's connection with a 
crime. (Henry v_ U.S. supra; Rios v U.S. supra; Beck v Ohic, Cree, 
U.S. ss «13: L Ed. 20 142; White v U.S., 106 U.S. App. D.C. 246, 
271 F 2a 829; Gatlin v U.S., 117 U.S. App. D.C. 123, 326 F 2a S66; 
Wrightson v_ U.S., 95 U.S. App. D.C. 390, 222 F 2d 556; Smith v_ U.S. 


and Anderson v U.S-, 118 U.S. App. D.C. 235, 335 F 2a 270; Bowling 


v U.S., #18693, this Court, Ceciced June 24, 1965). 


** Further, there is a sericus question of credi- 
bility with respect to the police officer's testimony although it 
was not raisea by trial counsel. It is noted from the recore on 
this appeal that in the "Affidavit in Support of'an Arrest Warrant”, 
police officer Morgen stated ".....when I observed him he was 
stan@ing beside a parked auto and had placed several items on the 
trunk of same." This corrcberatee defendant's testimony and was 
contrary to the officer's testimony at trial (Tr. 17-18, 25, 

28-29, 61-67). 


e 


Assuming the arrest was legal (which truly stretches 
the imagination since we cannot imagine any sober person in his 
right mind whe would have used profanity such as this, and loud 
enouch tc create a public disturbance, just because a policeman 
stops him and asks tc talk to him - particularly a person with a 
criminal record whe is openly carrying the fruits of a robbery) , 
the question is whether the search was "incidental" tc the arrest. 
Defendant was allegedly arrested for profanity which causea a 
Gisturbance 2n4 censtituted disorderly conduct. All cf the 
articles seized, except the moncy in aefendant's pocket, were in 
plain sight during the entire time Aefendant allegedly traversed 
the intersection before he was stopped, and afterward when he was 
talking to the zolice before they formally arrested him. The suit 
of clothiny, shoes and shoe box (later found tc contain whiskey) 


were not weapons and were neither the "fruits of, nor implements 


used" to commit the "crime" of disorderly conduct (Preston v U.S., 


376 U.S. 364). Defendant allegedly was not even questioned about 
the property until after he was placed in the scout car. As to 
searching (defendant's pockets for weapons, there was ncthing said 
or dene by Gefendant to justify a search of his right hand pants 
pocket where the money was found. The policeman did not even say 


that it was bulging or that it indicated the presence of any weapcn. 


It is apparent that this was an arrest for inves- 


tigation purely on suspicion similar to White v U.S. supra, in which 
defeniant was “accosted, frisked and subjected to a general search 
of his person for evidence of crime, in the course of the exercise 
sf control over him by the officer" anc that the evidence should 

a 


have been suppressed as an unlawful Violaticn of: his rights as 4 


citizen, contrary to the Fourth Amencment. 


bt 


THE COURT ERRED IN REFUSING DEFENDANT S 

COUNSEL THE RIGHT TO "RESERVE" HIS 

OPENING STATEMENT. 

With respect to Point II, 
appellant desires the Court 

to read the following pages cf 
the reporter's transcript: Tr. 12. 

As stated in the Statement of Case herein, when 
defendant's counsel sought to "reserve" his cpening statement, 
the Trial Court refused to permit him to do so, and directec that 
he make it befere the prosecution evidence was taken or waive it 
altogether. It is submitted that this direction was an abuse of 
the discretion vested in the Trial Judge to fcllow his method of 
conducting the trial, and amcunted to an impairment cf a substan- 
tive right belonging to the defendant of almost equal importance 
to his right tc remain silent. It is unnecessary to review the 
multitude of reasons that would show why such a tactic benefits 


a defendant in a criminal case, except to repeat that stated by 


Judge Miller of this Court in Karikas_v U.S., lll U.S. App. D.C. 


312, 316, F 24 434, to the effect that defense counsel is “within 
his rights" in doing so, so that he can "then legitimately frame 
his defense to meet the evidence adduced by the Government. whic. 
was 2 perfectly proper course for him to take." So, in the case 
at bar, defendant was deprived of his right to make an opening 
simply because he asserted his right tc make it after the Govern- 
ment's evidence was introduced. 


-15- 


III 


THE COURT COMMITTED PREJUDICIAL 


ERROR IN ITS CHARGE TO THE JURY. 


With respect tc Point III A, 
appellant desires the Court to 
read the follcawing pages of the 
reporter's transcript: Tr. 25, 128. 


A 


As previously mentioned, the Court, in commenting 


en the evidence, told the jury that defendant had been stopped by 


the police "on a charge of walking against a red: light." This was 
not cnly directly contrary to the testimony, but the Court thereby 
removed from the jury's consideration their right to find that the 
testimony of the defendant was credible and believable and could 
he accepted both as to the circumstances of his arrest and as to 
his innocence of the crimes with which he was charged. The defen- 
dant testified, not that he was walking, but that he was standing 
in the driveway in front of the parking lot on the north side of 

H Street smckiny a cigarette and waiting for a cal when the police 
passed him and then backed up and accosted him. The Court's charge 
told the jury that the Court believed the police officer and not 
the defendant. (See footnote to Sec 1 A of Argument herein), 

In Hardy v_U.S., (1964) 118 U.S. App. D.C. 253, 335 F 2d 283, 

this Court hell that it was reversible error for the trial jucye 


to indicate as a fact, rather than as testimony, that the prosecu- 


be believed rather than the defendant's 


version. 


With respect to Point III B, 
appellant desires the Court to 
reaa@ the following pages of the 
reporter's transcript: Tr. 123-124. 


B 


The charge was further Camaging to the defendant on 
the same issue of his credibility mentioned in "A" above. The 
Court advised the jury that the defendant's prior criminal record 
was acmittet te "assist" them in determining whether or not tc 
believe him, and that they had a right to consicer his record "for 
the purpose and as a help" in aetermining whether he was trust- 
worthy. It is respectfully submitted that such a charge is preju- 
Aicial rnd practically eliminates any aefendant with a criminal 
record as 2 credible witness, particularly since no additional 


cautionary instructicns were given with it as in the case of 


Mostyn v_U.S., 62 App. D.C. 22, 24, 64 F 2d 145, where a proper 


charge was approvee by this Court. 


With respect tc Point III C, 
appellant desires the Court to 
read the follcowing pages of the 
reporter's transcript: Tr. 120-122. 


¢ 


The trial Court (on December 21, 1964) alse faile? 
to follow this Court’s cpinicns with reference t> the burden of 
proof and reasonable Asubt an@ retaineé in the charge, not only 
cnee but twice, language that has been disapproved by this Ccurt. 
(Jones v_U.S., ___U.S. App. D.C. se 338 F 2d 553; Bishop v U.S., 
71 App. D.C. 132, 107 F 2a 297; Hollanc v U.S., 348 U.S. 121). See 


alse opinions in cases decized subsequently to this charge (Scurry 


v U.S., U.S. App. D.C. , #18633, this Court, decided April 


15, 1965; McGill v_U.S., U.S. App. D.C. |, #18829, this 


Court, decidec June 29, 1965). 


CONCLUSION 


For the foregoing reasons and authorities cited 


herein, it is respectfully submitted that the judgment of cenviction 


of defendant below should be reversed. 


Respectfully Submittec, 


alvin L. Newmyer, Jr. 
900 17th Street, N.W. 
Washington, D.C. 
Attorney for Appellant 
Appointed by this Court 
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*Scurry v. United States, No. 18663, decided April 15, 1965 


*Cases chiefly relied upon are marked by asterisks. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19246 


JAMES GOVAN, APPELLANT 
v. 


Unirep StTaTes OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Indicted for housebreaking and grand larceny, appellant 
was convicted by a jury of housebreaking and petit larceny and 
sentenced to concurrent prison terms of twenty months to five 
years for housebreaking and one year for petit larceny. An 
appeal at public expense was authorized by the District Court. 

At the beginning of the trial, the trial court held a hearing 
on appellant's oral motion to suppress the evidence and ad- 
duced the following testimony. 

Officer Louis T. Morgan testified that about 12:15 a.m., Au- 
gust 23, 1964, he and his partner, Officer Winkleman, were 
patrolling in their scout car and observed appellant on the west 
side of 13th Street NW., walking from the island between H 
Street and New York Avenue to the north side of H Street 
against a red light and about ten feet west of the pedestrian 
crosswalk (Tr. 17-18, 25). As appellant walked between two 
cars parked parallel to the north curb of H Street, N.W., the 
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scout car drew alongside the two parked cars and stopped (Tr. 
18, 24). Morgan saw appellant place a man’s suit and a shoe 
box on the trunk of a parked car (Tr. 20). Winkleman called 
appellant over to the scout car. Appellant responded, “what 
do you want now?” Winkleman said he wanted to talk to him 
and appellant replied, “every time J walk across the street you 
MF policemen have to stop me” (Tr. 18). Both officers then 
emerged from the scout car (Tr. 19). People were beginning 
to congregate on the sidewalk to observe appellant and the 
officers (Tr. 18-19, 24-25). Appellant became loud and abu- 
sive in his statements (Tr. 25). Winkleman told him to be 
quiet, but appellant said “something about G D again” (Tr. 
19, 29). Winkleman then arrested appellant for disorderly 
conduct. Morgan patted him down and discovered that his 
right front pocket was full of money (Tr. 19). In addition to 
the man’s suit and the shoe box containing two bottles of 
liquor, appellant had in his possession a pair of shoes (Tr. 19- 
20). On the way to No. 1 Precinct appellant said that a friend 
had given him the property, but that he did not know the 
friend's name or address. As a result of this conversation, 
Morgan caused the property to he held as suspected proceeds 
of crime (Tr. 21-22). 

Appellant testified that about midnight he was standing in 
the driveway of the parking lot at 13th and H Streets, N.W., 
lighting a cigarette. He saw the scout car go by and then 
back up to him. An officer got out and asked whether this 
was his car. He said, “no.” The officer asked, “what are you 
doing here?” He replied, “Iam waiting to catch acab.” Then 
the officer asked, “what you got in your pocket?” He re- 
sponded, “what's going on,” and the officer said, “let’s get in 
the car here.” He got in (Tr. 28-29). On cross-examination. 
appellant said that he had come from 2 house near 18th and 
Willard Streets, N.W., but that he did not know its address or 
the names of its occupants. He asserted that he bought the 
whiskey, clothing, and shoes from a fellow at the house (Tr. 
31-32). He admitted prior convictions of housebreaking, 
carrying a dangerous weapon, unauthorized use of an automo- 
bile, unlawful entry and petit larceny, and attempted house- 
breaking (Tr. 33-34). 
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The Court ruled that “there was sufficient basis for the arrest 
on a charge of disorderly conduct”, that the arrest was legal, 
and that the money and shoes seized from appellant’s person 
were admissible in evidence. It further ruled that the man’s 
suit and the shoe box containing the liquor “was not procured 
by any search * * *” and that the police had a right to take 
possession (Tr. 40-41). 

Thereupon, the trial by jury resumed and the following 
testimony was elicited. 

Officer Morgan testified to the fact of appellant’s arrest for 
disorderly conduct and identified a pair of shoes, two bottles 
of whiskey, and assorted currency as the items that he had 
seized from appellant (Tr. 45-54). While searching appellant 
before putting him in the scout car, he noticed that he was 
wearing 2 yellow metal watch and expansion band with a 
square face, the crystal of which was missing (Tr. 54-55, 60, 
68-69). 

Mr. Robert W. Burton, the victim of the housebreaking and 
larceny, testified that he is an attorney at law and was leasing 
on August 22 and 23, 1964, Rooms 206-209 in the Edmonds 
Building, 917 15th Street, N.W. (Tr. 75-76). On August 22, 
1964, he was in his office until 4 p.m., when he left, locking the 
door (Tr. 76-77). The following night, he rcturned to his office 
around 11:15 p.m. and found the window in Room 207 open 
(Tr. 77-78, 85). The drapes in front of this window were off 
the rod and the panel above the window’s air conditioner had 
been knocked out. Under this window near a chair he found a 
watch crystal which he eventually gave to Officer Morgan (Tr. 
78, 83-84). He then discovered that he was missing three 
bottles of whiskey; about $40 to $45 in change, including a 
roll of twenty silver dollars; a pair of shoes; and a suit (Tr. 
78-82). He then identified the pair of shoes, the two bottles 
of whiskey, and the watch crystal which had been seized from 
appellant (Tr. 82-84). 

Appellant testified that about $:30 p.m., August 22, 1964, he 
left home and went to 18th and Willard Streets, N.W., to look 
foracrap game. He found one, won between $25 and $30, and 
there bought a suit, whiskey, and shoes for $27 (Tr. 90-91). 
Afterwards, he was given a ride to 13th and H Streets, N.W., 
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by one Lambert (Tr. 92). Appellant then related substantially 
the same testimony as he had given before the trial judge con- 
cerning his arrest for disorderly conduct (Tr. 92-94). He as- 
serted that he was wearing a black Wittenauer watch and 
leather band with a round black face and that he has never 
owned a watch with a square face (Tr. 94-95). He explained 
that he was a collector of silver dollars and that this accoun ted 
for the twenty-one silver dollars on his person at the time of 
his arrest (Tr. 96-97). He adinitted his five prior convictions 
(Tr. 98-99). 

Appellant requested no instructions while the prosecutor 
requested one on the recent possession of stolen property (Tr. 
101). There were no objections to the instructions (Tr. 132). 


STATUTES INVOLVED 
Title 4, Section 140, District of Columbia Code, is as follows: 


The several members of the police force shall have 
power and authority to immediately arrest, without 
warrant, and to take into custody any person who shall 
commit, or threaten or attempt to commit, in the pres- 
ence of such member, or within his view, any breach of 
the peace or offense directly prohibited by Act of Con- 
gress, or by any law or ordinance in force in the District, 
but such member of the police force shall immediately, 
and without delay, upon such arrest, convey in person 
such offender before the proper court, that he may be 
dealt with according to law. 


Title 22, Section 1107, District of Columbia Code, provides: 


It shall not be lawful for any person or persons within 
the District of Columbia to congregate and assemble in 
any street, avenue, alley, road, or highway, or in or 
around any publie building or inclosure, or any park or 
reservation, or at the entrance of any private building 
or inclosure, and engage in loud and boisterous talking 
or other disorderly conduct, or to insult or make rude 
or obscene gestures or comments or observations on per- 
sons passing by, or in their hearing, or to crowd, obstruct, 
or incommode, the free use of any such street, avenue, 
alley, road, highway, or any of the foot pavements there- 
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of, or the free entrance into any public or private build- 
ing or inclosure; it shall not be lawful for any person or 
persons to curse, swear, or make use of any profane 
language or indecent or obscene words, or engage in any 
disorderly conduct in any street, avenue, alley, road, 
highway, public park or inclosure, public building, 
church, or assembly room, or in any other public place, 
or in any place wherefrom the same may be heard in 
any street, avenue, alley, road, highway, public park or 
inclosure, or other building, or in any premises other 
than those where the offense was committed, under a 
penalty of not more than $250 or imprisonment for not 
more than ninety days, or both for each and every such 
offense. 


Title 22, Section 1801, District of Columbia Code, provides: 


Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell- 
ing, bank, store, warehouse, shop, stable, or other build- 
ing, or any apartment or room, whether at the time oc- 
cupied or not, or any steamboat, canal boat, vessel, or 
other watercraft, or railroad car, or any yard where any 
lumber, coal, or other goods or chattels are deposited and 
kept for the purpose of trade, with intent to break and 
carry away any part thereof or any fixture or other thing 
attached to or connected with the same, or to commit 
any criminal offense, shall be imprisoned for not more 
than fifteen years. 


Title 22. Section 2201, District of Columbia Code, provides: 


Whoever shall feloniously take and carry away any- 
thing of value of the amount or value of $100 or upward, 
including things savoring of the realty, shall suffer im- 
prisonment for not less, than one nor more than ten 
years. 


SUMMARY OF ARGUMENT 
I 


Two officers observed appellant walking against a red light 
and beyond the marked pedestrian crosswalk. The officers 
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approached him and expressed a desire to talk to him, Appel- 
lant replied that every time he walks across the street the MF 
policemen have to stop him. People were beginning to gather 
on the sidewalk. Appellant was being loud and abusive in his 
statements to the officers, and he was arrested for disorderly 
conduct. Thus. the officer arrested appellant for a misde- 
meanor being committed in his presence, and the motion to 
suppress was properly denied. 
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The law is well established that the timing of a defense coun- 
sel’s opening statement is a matter within the sound discretion 
of the trial court, the exercise of which will not be disturbed on 
appeal unless there is a clear showing of an abuse of discretion. 
Appellant has not made the requisite showing. Therefore, the 
trial court’s ruling was within its sound discretion. 


Ill 


No objection was made to any of the trial court's instructions 
to the jury nor were additional instructions requested. The 
trial court’s comment on the officer’s testimony was within the 
right of a federal judge to comment upon the evidence adduced 
at trial. His instructions on the weight the jury may give to 
appellant’s criminal record in determining his eredibility as a 
witness were proper. Further, his instructions on reasonable 
doubt did not involve plain error. 


I. The motion to suppress evidence was properly denied 
(Tr. 17-19, 24, 61, 64-67) 


Appellant contends that no probable cause existed for his 
arrest. His argument misconccives the issue. 

Section 4-140, D.C. Code (1961), authorizes any policeman 
to arrest any person committing in his presence or within his 
view any breach of the peace or offense directly prohibited by 
Act of Congress. Section 22-1167, D.C. Code (1961), prohibits 
any person, inter alia, from cursing, swearing, or using profane 
language in any public street. It follows that if any person 
violates § 22-1107 in the presence of, or within the view of, an 
officer, § 4-140 authorizes his arrest. 
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Here, Officer Morgan testified that he and his partner ob- 
served? appellant commit two pedestrian violations (Tr. 17- 
18). When the scout car came through the intersection, appel- 
lant was just beyond its right front fender, and when it stopped 
he was standing next to its right door (Tr. 65). The officers’ 
purpose in stopping the car was to inform appellant of his 
pedestrian violations (Tr. 61). Officer Winkleman asked him 
to wait a minute (Tr. 64). Appellant replied, “what do you 
want now?” (Tr. 18). Winkleman said he wanted to talk to 
him. Appcilant responded, “every time I walk across the street 
you MF policemen bave to stop me” (Tr. 18). Winkleman 
then advised him to lower his voice, but appellant said, “well, 
it’s the GD truth” (Tr. 66). People began to gather on the 
sidewalk (Tr. 24). Winkicman and Morgan both advised hin 
to be quiet (Tr. 19, 66), but he said, “something about GD 
again” (Tr. 19). Winkleman then arrested appellant for dis- 
orderly conduct (Tr. 19). 

Clearly, appellant's conduct was 2 violation of the disorderly 
conduct statute. Since the misdemeanor was being committed 
in the officer's presence, the question of ‘:..: existence vel non 
of probable cause is irrelevant. Hutcherson v, United States, 
No. 18375, decided March 18, 1965; Barrett v. United States, 
No. 19112, decided May 21, 1965. 


IL. The trial court did not abuse its discretion in denying ap- 
pellant’s counsel permission to reserve his opening state- 
ment 

(Tr. 12) 


Appellant argues that the court abused its diserction in refus- 
ing his counsel permission to reserve his opening statement and 


+ Appellant contends that Officer Morgan's affidavit in support of an arrest 
warrant corroborates his alibi and is inconsistent with Morgan's testimony. 
Since the affidavit was available to his counsel before and during the trial, 
appellee submits that appellant wrived its usage, as conceded on appeal, 

? Appellant further contends that the seurch and seizure was not incidental 
to his disorderly conduct arrest. ‘The seizure of the shoes in his hands and 
the money in his right front pocket was the result of “the usual routine 
weapon search”, J/uteherson Vv. United States, supra, slip opinion at 4; see 
Ty, 19, 67. The seizvre of the man's suit and the shoe box containing the 
whiskey were not the result of any search, but a seizure pursuant to 
Section 4-154, 1.0, Code (11). 
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that the court’s ruling amounted to an impairment of a 
substantive right. 

Absent controlling statutes or rules of court, the general rule 
is that the time as of which the defense counsel in a criminal 
case may make his opening statement is a matter within the 
sound discretion of the trial court, the exercise of which will not 
be reversible error unless there is a clear showing of abuse of 
discretion or the defendant suffers some substantial injury by 
the exercise thereof. 93 ALR 2d 954. The leading federal 
case is Savitt v. United States, 59 F. 2d 541 (3rd Cir. 1932) 
where the trial court directed defense counsel to give their 
opening statement after the prosecutor had opened but before 
any witnesses had been called. In affirming, the Third Circuit 
held that “Opening to the jury by both sides before any testi- 
mony has been introduced, though a common practice in some 
state courts, is unusual in federal courts; yet we cannot say it 
is unlawful for the constitutional reasons named. * * *” 
Savitt v. United States, supra, at 542; see 93 ALR 2d 965-968. 

In the instant case, appellant’s counsel sought permission to 
reserve his opening statement to the jury until the end of the 
Government’s case. The trial court ruled that counsel could 
either give it then—after the prosecutor's opening statement— 
or waive it, but that he could not reserve it. Counsel elected 
to waive his opening statement. (Tr. 12.) Since appellant has 
made no showing of prejudice or substantial injury, appellee 
submits that the trial court’s ruling was within its sound 
discretion. 

Appellant’s reliance on Karikas v. United States, 111 US. 
App. D.C. 316, 296 F. 2d 434 (1961) is misplaced. In that 
case, defense counsel did reserve opening statement while 
the issue on appeal was whether the remarks of the prosecutor 
in closing argument exceeded the bounds of propriety. This 
Court held that since the appellant did not object to the remarks 
at trial she “cannot complain here that she was preju- 
diced * * *” and that the remarks did not amount to plain 
error. Karikas v. United States, supra, 111 U.S. App. D.C. at 
816, 296 F. 2d 438. 


A. The charge given by the trial court was within the right of a federal 
judge to comment upon the evidence 


(Tr. 61, 66, 128) 


In commenting on the evidence during the course of its 
charge to the jury. the court said, “They stopped him on a 
charge of walking across a red light.” Although appellant did 
not then object (Tr. 182), he now urges that this one sentence 
was a. judicial expression of fact, rather than as testimony to be 
considered by the jury in deciding the facts, contrary to this 
Court's teaching in /fardy v. United States, 118 U.S. App. 
D.C. 253, 335 F. 2d Bass (1964). 

Unlike the comment. condemned in Hardy v. United States, 
supra, the instant sentence is contained in a paragraph * in 
which the court stressed the fact of testimony three times. In 
addition. during his short comment on the evidence (Tr. 
127-131). the court began ' and ended * its cominent by making 
it “* * * unequivocally clear to the jurors that conclusions 
upon such matters are theirs, not his, to make * * *” and did 


“Officer Morgan fextified that he and his partner were on scout car duty 
on the early morning of Sunday, August 23rd, At about 12:15 that morning 
they saw the defendant. at the intersection of Thirteenth and Hi Street. 
Northwest, walking aeross a red light, currying certain articles of personal 
property. They stopped him ona charge of walking across a red light, ‘The 
defendant. according to the testimony, used profanity at them and they 
arrested him ona charge of disorderly conduct. They seized certain person- 
al property that he had in his possession at the time, a pair of shoes, a suit 
of clothes, two bottles of whiskey. and when they brought him to the police 
station, on a search they found certain money in one of his pockets, including 
19 silver dollars, as well as coins of other denominations, They also noticed 
that he had a wrist wateh with the crystal missing, and the officer testified 
that the face of the watch was square in shape.” (Tr. 128) [| Emphasis 
added.] 

‘“In addition to instructing the jury as to the law the Court hus a further 
function to perform and that is to summarize, discuss and comment on the 
facts and on the evidence to the extent to which the Court deems it desirable 
to do so. This is done, however, solely to nid and assist the jury in arriving 
at its conclusions on the facts. The Court's summary, discussion aud com- 
ments on the facts and on the evidence ure not binding on you, they are 
intended only to help you, and you need attach to them only such weight as 
you deem wise and proper. If your recollection, your understanding or your 
view of the evidence in any respect differs from mine, then it is your recollec- 


(See footnote 5 on p. 10) 
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so “* * * in such manner and at such time that the jury will 
not be left in doubt * * *” Billeci v. United States, 87 US. 
App. D.C. 274, 283, 184 F, 2d 394, 403 (1950). 


B. The trial court properly instructed the jury on the effect of appellant’s 
criminal record on his credibility as a witness 


(Tr. 123-24) 


In its charge on the credibility of witnesses (Tr. 122-124), 
the court discuss¢.i appellant’s criminal record.? Although 
appellant did not then object (Tr. 132), he now contends that 


————__ 

tion, your understanding and your view of the facts and of the evidence 
that must prevail because, as I suid a few minutes 2so, the final decision 
on the facts is solely within your domain. My instructions are binding on 
you only as concerns the law.” (Tr. 119) 

“Ladies and gentlemen of the jury : I have now reached the point at which 
I am going to briefly discuss the evidence in this », Yam going to do so 
briefly, ina skeletonized fashion, but before doing so I want to repeat what 
I said at the opening of my remurks, namely, that my discussion of the 
evidence is not binding on you, it is intended oniy to help you, you must 
make your own decision on the facts and op the evidence. Yhat is your 
function, your duty and your responsibility.” (Tr. 127-128) 

S“Now, as I said before, ladies and gentlemen of the jury, my summary 
of the evidence is only intended to help you, it is not binding on you, You 
must make your own decision on the facts and on the evidence. I may have 
omitted some items of evidence that may seem to you of importance and 1 
might have mentioned some, perhaps, that may seem to you to lack any 
significance, The decision on the facts, 28 { said more than once, is en- 
tirely within your province, You must make your own decision on the facts 
and on the evidence. That ix your function, your duty and your responsi- 
bility.” (Tr. 131) 

*oThe defendant, ax you have observed, took the witness stand and testi- 
fled as a witness. On cross: xamination it appeitred that he bas a criminal 
record. The law admits in evidence the criminal record of any witness, 
whether that witness be the defendant or any other witness, Naturally. 
the fact that the defendant has a criminal record has no bearing on the 
question of his guilt or Innocence of the charges ou which he is being tried 
because those charges must be established by independent evidence. The 
law, however, admits the criminal record of any witness for the purpose of 
axsisting the jury in determining whether or not to believe the witness. 
You have a right to consider the defendant's criminal record not as bearing 
on the question of guilt or innocence, but for the purpose and as a help in 
determining whether he was a trustworthy witness when he took the witness 
stand and whether his testimony should be believed. The jury has a right 
to attach less weight to the testimony of a person with a criminal record 
than to the testimony of a person whose record is unblemished. That is 
entirely within the discretion of the jury.” (Tr. 123-124). (Emphasis 
added.] 
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the usage of “assist” was prejudicial and practically eliminates 
any defendant with a criminal record as a credible witness. 

A reading of the instant instruction clearly demonstrates its 
conformity with Section 14-305, D.C. Code (1961) (Supple- 
ment IV), and Mostyn v. United States, 62 App. D.C. 22, 64 
F. 2d 145. Although Mostyn is factually distinguishable from 
the case at bar, this Court did hold that the trial judge’s general 
charge sufficiently stated the purpose of receiving evidence of 
prior convictions to impeach a witness.’ Appellee respectfully 
submits that the instant instruction accomplishes the same 
purpose. 


C. The instruction on reasonable doubt did not involve plain error 
(Tr, 121-122) 


The instruction included the following: 


Now, what is proof beyond a reasonable doubt? It 
does not mean proof beyond all doubt whatsoever. It 
does not necessarily mean proof to an absolute or a 
mathematical certainty. It means proof to a moral cer- 
tainty. By a reasonable doubt, as its very name implies, 


is meant a doubt based on reason and not just some 
whimsical speculation or some capricious conjecture. 

I think I can explain the meaning of the words 
“proof beyond a reasonable doubt” in simple everyday 
language. Proof beyond a reasonable doubt means this: 
If after an impartial comparison and consideration of 
all the evidence you can say to yourself that you are not 
satisficd of the defendant’s guilt, then you have a rea- 
sonable doubt. But, on the other hand, if after such 
impartial comparison and consideration of all the evi- 
dence you can truthfully and candidly say to yourself 
that you have an abiding conviction of the defendant’s 
guilt. such as you would be willing to act upon in the 
more weighty and important matters relating to your 


7 Appellant asserts as the main ground of prejudice the trial court’s failure 
to give cautionary instructions similar to those in Moxtyn v, United States, 
supra, In Moxtyn, the trial court gave the additional instruction only after 
appellants hud noted their exceptions to the general charge; here, appellant 
did not object to the instruction. 


own affairs, then you have no reasonable doubt. In 
other words, proof beyond a reasonable doubt is such 
proof as will result in an abiding conviction of the de- 
fendant’s guilt on your part, such a conviction as you 
would be willing to act upon in the more weighty and 
important matters relating to your own affairs. Con- 
versely, a reasonable doubt is such a doubt as would 
make you hestiate to act in the more weighty and im- 
portant matters relating to your own affairs. (Tr. 121- 
122) 


if it was error to utilize the phrase “willing to act” on two 
oecasions, then the point should have been preserved below. 
Counsel made no objection to any of the instructions (Tr. 132). 
Accordingly. appellant should not now be heard. Scurry Vv. 
United Slates, No. 18663, decided April 15, 1965; McGill v. 
United States, Nos. 18828, 18829, decided June 29, 1965. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 


Davin C, ACHESON, 
United States Attorney. 
Frank Q. NEBEKER, 
Henry J. MonawANn, 
Assistant United States Attorneys. 
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